
986 

5 CFR Ch. XCIX (1–1–07 Edition) § 9901.713 

(b) The procedures in §§ 9901.713 
through 9901.716 apply to actions taken 
under this section. However, a proposed 
notice required by § 9901.714 may be 
issued to the employee in question only 
after the Secretary’s review and ap-
proval. 

(c) The Secretary has the sole, exclu-
sive, and unreviewable discretion to 
mitigate the removal penalty on his or 
her own initiative or at the request of 
the employee in question. 

(d) Nothing in this section limits the 
discretion of the Secretary to remove 
employees for offenses other than those 
identified by the Secretary as an MRO. 

§ 9901.713 Procedures. 
An employee against whom an ad-

verse action is proposed is entitled to 
the following: 

(a) A proposal notice under § 9901.714; 
(b) An opportunity to reply under 

§ 9901.715; and 
(c) A decision notice under § 9901.716. 

§ 9901.714 Proposal notice. 
(a) Notice period. An employee will re-

ceive a minimum of 15 days advance 
written notice of a proposed adverse 
action. However, if there is reasonable 
cause to believe the employee has com-
mitted a crime for which a sentence of 
imprisonment may be imposed, the no-
tice period may be shortened to a min-
imum of 5 days. No notice of proposed 
action is necessary for furlough with-
out pay due to unforeseen cir-
cumstances, such as sudden breakdown 
in equipment, acts of God, or sudden 
emergencies requiring immediate cur-
tailment of activities. 

(b) Contents of notice. (1) The proposal 
notice will inform the employee of the 
factual basis for the proposed action in 
sufficient detail to permit the em-
ployee to reply to the notice, and in-
form the employee of his or her right 
to review the evidence supporting the 
proposed action. Evidence may not be 
used that cannot be disclosed to the 
employee, his or her representative, or 
designated physician pursuant to 5 
CFR 297.204. 

(2) When some but not all employees 
in a given category and/or organiza-
tional unit are being furloughed, the 
proposal notice will state the basis for 
selecting a particular employee for fur-

lough, as well as the reasons for the 
furlough. 

(c) Duty status during notice period. An 
employee will remain in a duty status 
in his or her regular position during 
the notice period. However, if it is de-
termined that the employee’s contin-
ued presence in the workplace during 
the notice period may pose a threat to 
the employee or others, result in loss 
of or damage to Government property, 
adversely impact the Department’s 
mission, or otherwise jeopardize legiti-
mate Government interests, one or a 
combination of the following alter-
natives may be taken: 

(1) Assign the employee to duties 
where it is determined that the em-
ployee is no longer a threat to the em-
ployee or others, the Department’s 
mission, or Government property or in-
terests; 

(2) Allow the employee to take leave, 
or place him or her in an appropriate 
leave status (annual leave, sick leave, 
or leave without pay) or absence with-
out leave if the employee has absented 
himself or herself from the worksite 
without approved leave; or 

(3) Place the employee in a paid, non- 
duty status for such time as is nec-
essary to effect the action. 

§ 9901.715 Opportunity to reply. 

(a) An employee will be provided a 
minimum of 10 days, which will run 
concurrently with the notice period, to 
reply orally and/or in writing to a no-
tice of proposed adverse action. How-
ever, if there is reasonable cause to be-
lieve the employee has committed a 
crime for which a sentence of imprison-
ment may be imposed, the reply period 
may be reduced to a minimum 5 days, 
which will run concurrently with the 
notice period. No opportunity to reply 
is necessary for furlough without pay 
due to unforeseen circumstances, such 
as sudden breakdown in equipment, 
acts of God, or sudden emergencies re-
quiring immediate curtailment of ac-
tivities. 

(b) The opportunity to reply orally 
does not include the right to a formal 
hearing with examination of witnesses. 

(c) During the opportunity to reply 
period, the employee will be provided a 
reasonable amount of official time to 
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